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OWENS, J. -- By statute, the legislature requires a permit to withdraw public
groundwater or to construct awell to do so. RCW 90.44.050. The statute also
provides exemptions from the permit requirement for certain uses. This case concerns
the scope of one of those exemptions. We conclude that, under the plain language of
the statute, withdrawals of groundwater for stock-watering purposes are not limited to
any particular quantity by RCW 90.44.050. Accordingly, we affirm the superior
court’s grant of summary judgment to the respondents. We also affirm the superior
court’ srefusal to grant summary judgment against the appellants on the basis of
standing and its determination that Easterday Ranches Inc. (Easterday) is not entitled
to attorney fees as aresult of the change of venue.

Facts

Easterday seeks to operate alarge cattle feedlot in Franklin County. In order to
provide water for the 30,000 head of cattle operation, Easterday drilled awell into the
Grande Ronde aquifer. At the suggestion of the Department of Ecology (Department),
Easterday acquired water rights from a neighboring farm. This transfer, referred to as
the Pepiot Transfer, gave Easterday the right to withdraw 316 acre feet® of water per
year, which is approximately 282,106 gallons per day. Thiswater is used both for
stock drinking water and other feedlot purposes; under the transfer up to 66 acre feet

per year, or approximately 58,921 gallons per day, may be used of stock drinking

1 One acre foot is approximately 325,851 gallons.
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water. The estimated stock drinking water required is between 450,000 and 600,000
gallons per day. Easterday contends, and the Department agreed, that Easterday’ s
withdrawal of the additional groundwater for stock-watering purposes is exempt from
statutory permit requirements. See RCW 90.44.050.

Scott Collin, Five Corners Family Farmers, the Center for Environmental Law
and Policy (CELP), and the Sierra Club (collectively Appellants) filed a declaratory
judgment action against the State of Washington, the Department, and Easterday in
Thurston County Superior Court. Appellants sought a declaration that the stock-
watering exemption from the permit requirement in RCW 90.44.050 is limited to uses
of less than 5,000 gallons per day. Appellants further sought an injunction ordering
Easterday to cease groundwater use without a permit. Thurston County Superior
Court granted Easterday’ s motion to change venue to Franklin County but denied
Easterday’ s request for attorney fees pursuant to RCW 4.12.090.

Franklin County Superior Court allowed multiple agricultura organizationsto
intervene as defendants. The parties filed cross motions for summary judgment. The
court concluded that genuine issues of material fact precluded Easterday’ s motion for
summary judgment on the basis of standing but granted the summary judgment
motions of Easterday, the Department, and the intervenors (collectively Respondents)

with respect to the interpretation of RCW 90.44.050, which the court held
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unambiguously provides an exemption from the permit requirement for withdrawal of
any amount of groundwater for stock-watering purposes. Appellants filed a notice of
appeal, seeking direct review by this court. Easterday filed a notice of cross appeal,
seeking review of Thurston County Superior Court’ s refusal to grant Easterday
attorney fees for the change of venue and Franklin County Superior Court’ s failure to
dismissfor lack of standing. We retained the case for decision.
issues

1. Do Appdllants possess standing to bring this declaratory judgment action?

2. Isthe stock-watering exemption in RCW 90.44.050 limited to 5,000 gallons
per day?

3. IsEasterday entitled to attorney fees under RCW 4.12.0907?

Anaysis

l. Standing

Appellants have standing to bring this declaratory judgment action. Standing
for purposes of the Uniform Declaratory Judgments Act, chapter 7.24 RCW, is set
forth in RCW 7.24.020, which provides, in relevant part, that

[a] person . . . whose rights, status or other legal relations are affected by

astatute . . . may have determined any question of construction or

validity arising under the.. . . statute . . . and obtain a declaration of

rights, status or other legal relations thereunder.

In order to establish that a party’s “rights, status or other legal relations are affected by
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astatute,” id., we employ atwo part standing test:> (1) the interest asserted must be

arguably within the zone of interests to be protected or regulated by the statute.. . . in

guestion,”” and (2) the challenged action must have “ caused ‘injury in fact,” economic
or otherwise, to the party seeking standing.” Grant County Fire Prot. Dist. No. 5 v.
City of Moses Lake, 150 Wn.2d 791, 802, 83 P.3d 419 (2004) (internal quotation
marks omitted) (quoting Save a Valuable Env't v. City of Bothell, 89 Wn.2d 862, 866,
576 P.2d 401 (1978)).

Where the injury complained of is procedural in nature, standing requirements
arerelaxed. Seattle Bldg. & Constr. Trades Council v. Apprenticeship & Training
Council, 129 Wn.2d 787, 794-95, 920 P.2d 581 (1996) (citing Lujan v. Defenders of
Wildlife, 504 U.S. 555, 572 n.7, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992)). In order
to show a procedural injury, a party must (1) identify a constitutional or statutory
procedural right that the government has allegedly violated, (2) demonstrate a
reasonabl e probability that the deprivation of the procedural right will threaten a
concrete interest of the party’s, and (3) show that the party’ s interest is one protected

by the statute or constitution. See Summersv. Earth Island Inst., 555 U.S. 488, 129 S.

Ct. 1142, 1151, 173 L. Ed. 2d 1 (2009); Hall v. Norton, 266 F.3d 969, 977 (Sth Cir.

2 We also require that there be a “justiciable controversy,” a concept that tends to overlap
standing requirements. To-Ro Trade Shows v. Callins, 144 Wn.2d 403, 410-11 & n.5, 27
P.3d 1149 (2001); Amalgamated Transit Union Local 587 v. Sate, 142 Wn.2d 183, 203,
11 P.3d 762, 27 P.3d 608 (2000). Easterday only alleges that Appellants lack standing.
We therefore do not consider the remaining justiciability requirements.
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2001); Seattle Bldg. & Constr. Trades Council, 129 Wn.2d at 795. The third element
Is a specific application of the “zone of interests’ component of the standing inquiry.

Appellants have standing. First, Appellants have identified a procedural injury
sufficient to establish an injury in fact. The procedural right Appellants were alegedly
denied was to have the Department review a permit application and consider, among
other things, whether the withdrawal of groundwater would “impair existing rights or
be detrimental to the public welfare.” RCW 90.03.290(3). Appellants have also
demonstrated a concrete interest that would be affected by the deprivation of that
procedural right. Collin, amember of Five Corners Family Famers and CELP, has
applied for a permit to drill anew well. Because Easterday’ s water right established
by beneficial use of its permit-exempt withdrawals would have a senior interest,
Easterday would have priority to use the water over Collin and, if there isinsufficient
water, Easterday’ s well would preclude Collin from obtaining a permit. Collin also
employs an existing well that draws from either the Wanapum or Grande Ronde
aquifer. Collin has a concrete interest in protecting his existing use of water and
obtaining a permit to drill anew well. Cumulatively, thisis sufficient to establish a
genuine issue of material fact as to whether there is a reasonable probability that
Collin would be affected by the Department’ s failure to require a permit for

Easterday’ s stock-watering withdrawals.
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Organizations have standing to assert the interests of their members, so long as
members of the organization would otherwise have standing to sue, the purpose of the
organization is germane to the issue, and neither the claim nor the relief requires the
participation of individual members. Int’l Ass'n of Firefighters, Local 1789 v.
Sookane Airports, 146 Wn.2d 207, 213-14, 45 P.3d 186, 50 P.3d 618 (2002). Callin's
standing and his membership support standing for Five Corners Family Farmers and
CELP. SerraClub has established a genuine issue of material fact asto whether there
Is areasonable probability that withdrawals of groundwater will impact its members
specifically alleged concrete interest in recreational use of surface waters. These
issues are all germane to purposes of the organizations seeking standing, and the
claims and relief sought do not require participation by individual members.

Finally, we have little difficulty concluding that Appellants’ interests are within
the zone of interests to be protected by the statute. In ascertaining the zone of
interests protected by a statute, it is appropriate to look both to the operation of the
statute, Branson v. Port of Seattle, 152 Wn.2d 862, 876, 101 P.3d 67 (2004), and to
the statute’ s general purpose, To-Ro Trade Shows v. Collins, 144 Wn.2d 403, 414-15,
27 P.3d 1149 (2001). When determining whether to issue a permit for the use of
water, the Department considers, among other things, whether the proposed use will

“impair existing rights or be detrimental to the public welfare.” RCW 90.03.290(3);
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see RCW 90.44.060 (subjecting withdrawals of groundwater to the requirements of
RCW 90.03.250-.340). Itisthusclear that the interests protected by the statute
include those that Appellants assert here.

Accordingly, Appellants all possess standing to challenge the Department’s
interpretation of RCW 90.44.050 that allows Easterday to withdraw over 5,000 gallons
of water per day without obtaining apermit. Thetrial court did not err in declining to
grant summary judgment on the basis of an absence of standing.

1. RCW 90.44.050 Allows Permit-Exempt Withdrawals of Groundwater of Any
Amount for Stock-Watering Purposes

We now turn to the heart of this declaratory judgment action: the interpretation
of RCW 90.44.050. We are guided in this process by familiar rules of statutory
construction. Our fundamental objective when interpreting a statute is “to discern and
implement the intent of the legisature.” Statev. J.P., 149 Wn.2d 444, 450, 69 P.3d
318 (2003). The surest indication of the legisature’ sintent is the plain meaning of the
statute, which we glean “from all that the Legislature has said in the statute and related
statutes which disclose legidlative intent about the provision in question.” Dep't of
Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002). If the statute
IS “ susceptible to two or more reasonable interpretations,” it is ambiguous. Burton v.
Lehman, 153 Wn.2d 416, 423, 103 P.3d 1230 (2005). The fact that two or more

interpretations are conceivable does not render a statute ambiguous. Id. If astatuteis
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ambiguous, we “may look to the legislative history of the statute and the circumstances
surrounding its enactment to determine legidative intent.” Rest. Dev., Inc. v.
Cananwill, Inc., 150 Wn.2d 674, 682, 80 P.3d 598 (2003).

The full text of RCW 90.44.050 is as follows:

After June 6, 1945, no withdrawal of public groundwaters of the state
shall be begun, nor shall any well or other works for such withdrawal be
constructed, unless an application to appropriate such waters has been
made to the department and a permit has been granted by it as herein
provided: EXCEPT, HOWEVER, That any withdrawal of public
groundwaters for stock-watering purposes, or for the watering of alawn
or of anoncommercia garden not exceeding one-half acrein area, or for
single or group domestic uses in an amount not exceeding five thousand
galonsaday, or as provided in RCW 90.44.052, or for an industrial
purpose in an amount not exceeding five thousand gallons aday, isand
shall be exempt from the provisions of this section, but, to the extent that
it isregularly used beneficialy, shall be entitled to aright equal to that
established by a permit issued under the provisions of this chapter:
PROVIDED, HOWEVER, That the department from time to time may
require the person or agency making any such small withdrawal to
furnish information as to the means for and the quantity of that
withdrawal: PROVIDED, FURTHER, That at the option of the party
making withdrawals of groundwaters of the state not exceeding five
thousand gallons per day, applications under this section or declarations
under RCW 90.44.090 may be filed and permits and certificates obtained
in the same manner and under the same requirements asis in this chapter
provided in the case of withdrawals in excess of five thousand gallons a

day.
In effect, the statute prohibits withdrawal of public groundwaters until the Department
grants a permit to do so and then sets forth a number of exceptionsto this general rule.

We refer to the sentence defining the exceptions as the “exemption clause.” The
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statute also includes two provisos relating to the exemption clause, the first allowing
the Department to require information from persons or entities making permit-exempt
withdrawals of groundwater and the second allowing those persons or entities
withdrawing 5,000 or fewer gallons of groundwater per day under a permit exemption
to apply for a permit.

The parties propose two competing constructions of the exemption clause.
Respondents contend that the exemption clause should be divided into four distinct
categories asfollows:

[A]ny withdrawal of public groundwaters

[(1)] for stock-watering purposes, or

[(2)] for the watering of alawn or of a noncommercia garden not
exceeding one-half acrein area, or

[(3)] for single or group domestic uses in an amount not exceeding five
thousand gallons a day, or as provided in RCW 90.44.052, or

[(4)] for anindustrial purpose in an amount not exceeding five thousand
galons aday,

is and shall be exempt from the provisions of this section.
Id. The Appellants, on the other hand, contend that the exemption clause breaks down
into two categories:

[A]ny withdrawal of public groundwaters

[(1)] for stock-watering purposes, or for the watering of alawn or of a
noncommercial garden not exceeding one-half acrein area, or for single

10
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or group domestic uses in an amount not exceeding five thousand gallons
aday, or as provided in RCW 90.44.052, or

[(2)] for anindustrial purpose in an amount not exceeding five thousand
galons aday,

is and shall be exempt from the provisions of this section.

Id. On the basis of this construction, Appellants argue that the “five thousand gallons
aday,” id., limitation appliesto al three usesincluded in the first category. In other
words, Appellants contend that there are two categories and that the first category isa
“bundle” of uses, each use being subject to the 5,000 gallon per day limitation. We
will address each proposed interpretation in turn.

Respondents’ interpretation of the exemption clause is reasonable. The
interpretation dividing the clause into four distinct exemptions accounts for each word
used by the legislature. The categories are logically divided by the legidature’s
consistent use of the term “or for,” which appears three timesin the proviso, naturally
suggesting four categories. In thisway, Respondents' interpretation recognizes the
parallel structure of the statute.

Respondents further rely on a 2005 formal attorney general opinion interpreting
RCW 90.44.050, 2005 Op. Att'y Gen. No. 17. Such opinions are generally “entitled to
great weight.” Seattle Bldg. & Constr. Trades Council, 129 Wn.2d at 803. A formal

attorney general opinion may be persuasive authority for one or more of at least three

11
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reasons. First, such opinions represent the considered legal opinion of the
constitutionally designated “legal adviser of the state officers.” Wash. Congt. art. I11,
§ 21; cf. City of Seattle v. McKenna, 172 Wn.2d 551, 556-57, 259 P.3d 1087 (2011)
(discussing generally the role of the attorney general under the Washington
Constitution). Second, we presume that the legislature is aware of formal opinions
issued by the attorney general and afailure to amend the statute in response to the
formal opinion may, in appropriate circumstances, be treated as aform of legidative
acquiescence in that interpretation. Bowesv. Dep't of Ret. Sys., 121 Wn.2d 52, 63-64,
847 P.2d 440 (1993). The weight of this factor increases over time and decreases
where the opinion is inconsistent with previous formal opinions, administrative
interpretations, or court opinions. See Davisv. County of King, 77 Wn.2d 930, 933,
468 P.2d 679 (1970) (addressing inconsistent formal attorney general opinions).
Third, where the opinion isissued in close temporal proximity to the passage of the
statute in question, it may shed light on the intent of the legislature, keeping in mind,
of course, that the attorney general is amember of a separate branch of government.
See Kaiser Aluminum & Chem. Corp. v. Dep’t of Labor & Indus., 121 Wn.2d 776,
785, 854 P.2d 611 (1993).

In the present case, the formal attorney general opinion that Respondents urge

usto rely on wasissued 60 years after enactment of the statute in question and is

12
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contrary to early administrative interpretations of that statute. See 2005 Op. Att'y
Gen. No. 17. Moreover, the legislature cannot be said to have acquiesced in the
attorney genera’ s interpretation because it subsequently established a working group
to review the issue. Engrossed Substitute H.B. 1244, § 302(17), 61st Leg., Reg. Sess.
(Wash. 2009). Assuch, the attorney general opinion’sforce lies exclusively in the
persuasiveness of the reasoning. We find much of the reasoning in the attorney
general’ s 2005 opinion persuasive and have incorporated it in our analysis.

Notwithstanding the obvious reasonableness of Respondents’ division of the
exemption clause into four independent exemptions, Appellants contend that it is
unreasonable in light of related statutory provisions. While consideration of related
provisions and statutes is undeniably appropriate, Campbell & Gwinn, 146 Wn.2d at
11, we disagree that such consideration undermines the reasonableness of
Respondents’ interpretation.

Appellants first point to the first proviso of RCW 90.44.050, which states that
“the department from time to time may require the person or agency making any such
small withdrawal to furnish information as to the means for and the quantity of that
withdrawal.” Seizing upon the term “any such small withdrawal,” which refersto the
four exemptions, Appellants argue that this is evidence that the legidlature intended to

limit withdrawal to some defined quantity. Thisisnot necessarily so. The legislature

13
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may have ssmply considered stock-watering withdrawals, in the aggregate, small as
compared to other agricultural or domestic withdrawals. The term “small
withdrawal[s]” is simply a shorthand reference to the four exemptions; it does not
independently suggest that permit-exempt stock-watering withdrawals are limited to a
given quantity. Assuch, neither this phrase nor the term “minimal uses” in RCW
90.14.051 renders Respondents proposed interpretation unreasonable.

Next, Appellants point out that the third proviso to RCW 90.44.050 allows
parties “making withdrawals of groundwaters of the state not exceeding five thousand
gallons per day” to apply for apermit. Thislanguage is clear and unambiguous,
granting a certain class of permit-exempt groundwater users the opportunity to apply
for apermit. This proviso in no way limits the amount of water that may be withdrawn
by permit-exempt users. Appellants suggest that it isindicative of alegidative intent
to divide water uses into two categories: (1) uses of 5,000 gallons of water per day or
less, which are exempt from permits, and (2) uses of more than 5,000 gallons of water
per day, which are not exempt from permits. This approach fails for two reasons.
First, not all uses of 5,000 gallons of water per day or |ess are exempt from permit
requirements, only those for stock-watering, lawn or noncommercia garden, domestic,
or industria purposes are. RCW 90.44.050. Second, the language plainly does

something very different. It identifies only certain uses that are exempt from the

14
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permit requirement, places additional limitations on some of those uses, and further
allows only some of those certain limited permit-exempt uses to apply for an optional
permit. The legislature enacted a sophisticated statute. The legislature’s decision to
limit those permit-exempt uses that may apply for an optional permit does not render
Respondents’ interpretation unreasonable.

Finally, Appellants assert that interpreting the exemption clause to allow
withdrawal of “unlimited”® groundwater for stock-watering purposesis an “absurd
result.” Opening Br. of Appellantsat 41. It istrue that we “will avoid [&] litera
reading of a statute which would result in unlikely, absurd, or strained consequences.”
Fraternal Order of Eagles, Tenino Aerie No. 564 v. Grand Aerie of Fraternal Order
of Eagles, 148 Wn.2d 224, 239, 59 P.3d 655 (2002). However, this canon of
construction must be applied sparingly. See Duke v. Boyd, 133 Wn.2d 80, 87, 942
P.2d 351 (1997) (“Although the court should not construe statutory language so asto
result in absurd or strained consequences, neither should the court question the

wisdom of a statute even though its results seem unduly harsh.” (citation omitted)).

3 Appellants’ use of the term “unlimited” is ambiguous. It is accurate insofar asiit
indicates that use of groundwater for stock-watering purposes without a permit is not
limited to a specific quantity by RCW 90.44.050. However, there are other limitsto such
use. See, eg., id. (limiting use to purpose of stock-watering and requiring that water be
“regularly used beneficially”); RCW 90.44.130 (permit-exempt use cannot impair senior
water rights); RCW 90.54.050(2) (Department may close groundwater bodies to new
appropriations); cf. Sate ex rel. Roseburg v. Mohar, 169 Wash. 368, 375, 13 P.2d 454
(1932) (allowing enforcement of water rights by direct action in court).

15
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Application of the absurd results canon, by its terms, refuses to give effect to the
words the legislature has written; it necessarily resultsin a court disregarding an
otherwise plain meaning and inserting or removing statutory language, atask that is
decidedly the province of the legislature. See Rest. Dev., Inc., 150 Wn.2d at 682 (“[A]
court must not add words where the |egislature has chosen not to include them.”);
Point Roberts Fishing Co. v. George & Barker Co., 28 Wash. 200, 204, 68 P. 438
(1902). Thisraises separation of powers concerns. Thus, in State v. Ervin, 169 Wn.2d
815, 824, 239 P.3d 354 (2010), we held that if aresult “is conceivable, the result is not
absurd.”

It is conceivable that the legislature intended to allow permit-exempt
withdrawals of groundwater for stock-watering purposes without a specified quantity.
It may be that, at the time of enactment of RCW 90.44.050, the legidlature believed
that stock-watering was sufficiently important, and its impact sufficiently slight, that a
balancing of interests categorically justified groundwater withdrawal s without
consideration of other factors.* Becauseit is conceivable that the legidature intended
thisresult, the result is not absurd and Respondents’ proffered plain meaning is not
thereby rendered unreasonable.

In sum, we conclude that Respondents’ interpretation of the RCW 90.44.050

* To the extent this reasoning no longer holds true, it is for the legislature, not this court,
to amend the statute.

16



Five Corners Family Farmersv. Sate
No0.84632-4

exemption clause is reasonable. This does not end our inquiry; if another
interpretation is also reasonable, the statute is ambiguous and we may resort to
legislative history and the circumstances surrounding the enactment of the statute.
Appellants' interpretation of the exemption clausein RCW 90.44.050 is not
reasonable. As discussed above, Appellants contend that the exemption clause should
be divided into two categories, the first being a bundle of three purposes and the
second being asingle purpose. To be reasonable, an interpretation must, at a
minimum, account for all the wordsin a statute. Appellantsfail to account for the first
“or” in the exemption clause and, as a consequence, fail to give effect to the paralel
structure created by the legidlature. Simplified, the exemption clause allows
withdrawals “for [Purpose A], or for [Purpose B], or for [Purpose C], or for [Purpose
D].” RCW 90.44.050. If the legislature had intended to bundle Purposes A through C,
we would expect it to read “for [Purpose A], [Purpose B], or [Purpose C], or for
[Purpose D]” or “for [Purpose A], for [Purpose B], or for [Purpose C], or for [Purpose
D].” Either way, we would not expect a conjunction between the first and second
itemsin acategory listing three items. While perhaps conceivable, the “bundle’
interpretation is not reasonable. Thereis simply no basisin the text of the statute to
assume that the first three purposes were intended to be considered a single bundle of

USES.

17
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With collapse of the “bundle” interpretation, Appellants argument that permit-
exempt stock-watering withdrawals are limited to 5,000 gallons per day aso fails.
Accepting, as the sentence structure makes clear, that the exemption clause contains
four distinct categories, it becomes apparent that each category is limited by its own
qualifying language and only its own qualifying language. Given that the “five
thousand gallons aday” limitation appears twice in the exemption clause, it is evident
that the legislature knew how to attach that limitation to multiple categories, and yet it
chose only to apply it to two categories. Thereissimply no textual basis for the
conclusion that “five thousand gallons aday” modifies“for stock-watering purposes.”
RCW 90.44.050. Accordingly, Appellants’ proposed interpretation is not reasonable.

In sum, we conclude that there is only one reasonable interpretation of RCW
90.44.050' s exemption clause, as Respondents contend. Accordingly, that
interpretation is the plain meaning of the statute. Under this interpretation, the
exemption clause breaks down into four categories as follows:

[A]ny withdrawal of public groundwaters

[(1)] for stock-watering purposes, or

[(2)] for the watering of alawn or of a noncommercia garden not
exceeding one-half acrein area, or

[(3)] for single or group domestic uses in an amount not exceeding five
thousand gallons a day, or as provided in RCW 90.44.052, or

[(4)] for anindustrial purposein an amount not exceeding five thousand

18
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galons aday,

is and shall be exempt from the provisions of this section.
Id. Each category islimited only by the qualifying phrase following it. The stock-
watering exemption contains no qualifying phrase. Accordingly, under a plain reading
of RCW 90.44.050, groundwater withdrawn without a permit for stock-watering
purposes is not limited to 5,000 gallons per day. We affirm the superior court’s grant

of summary judgment to Respondents on this basis.

19



Five Corners Family Farmersv. Sate
No0.84632-4

[11. Easterday is Not Entitled to Attorney Feesfor the Change of Venue

Thefinal issue in this case concerns whether Easterday is entitled to attorney
fees for changing venue from Thurston County to Franklin County. RCW 4.12.090(1)
provides, in relevant part, that “if the court finds that the plaintiff could have
determined the county of proper venue with reasonable diligence, it shall order the
plaintiff to pay the reasonable attorney's fee of the defendant for the changing of venue
to the proper county.” The Thurston County Superior Court issued an order granting
Easterday’ s motion to change venue to Franklin County and ordered Appellants to pay
the costs of the transfer. However, the court also specifically declined to find that
Appellants could have determined, with reasonable diligence, that Franklin County
was the county of proper venue and therefore denied Easterday’ s request for attorney
fees.

It iswell established that the “choice of venue ‘lies with the plaintiff in the first
instance.’”” Hatley v. Saberhagen Holdings, Inc., 118 Wn. App. 485, 488-89, 76 P.3d
255 (2003) (quoting Baker v. Hilton, 64 Wn.2d 964, 965, 395 P.2d 486 (1964)).
When an action isfiled against more than one defendant, venue is proper in any
county where at |east one defendant resides. RCW 4.12.025(1). RCW 4.92.010(5)

provides that venue is proper in Thurston County when an action isfiled against the

20
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State. Asthe declaratory judgment action initially named both Easterday and the
State, venue was proper under RCW 4.12.025 in both Thurston County and Franklin
County. Easterday does not appear to contend that venue was improper in Thurston
County; instead it suggests that the relevant inquiry in determining whether to award
attorney fees under RCW 4.12.090 is (1) whether venue was proper in the county to
which venue was changed and (2) whether the plaintiff could have determined that
venue was proper with reasonable diligence. Resp’t/Cross-Appellant Easterday’ s
Reply on Cross-Appeal at 4. Thisignores that venue may be proper in more than one
county. So long as venue was not improper in the county in which the plaintiff filed
the action, attorney fees are not available under RCW 4.12.090.

Though Easterday does not advance the argument before this court, the trial
court also appears to have relied on RCW 4.12.010 to support its decision to change
venue.> Thereis no Washington case law addressing whether a declaratory judgment
action relating to a statute governing water rightsisalocal action. Assuch, even if

thisisalocal action, that is not a determination that Appellants could have ascertained

® If RCW4.12.010 applied, that would raise the troublesome issue of whether that statute
Isone of jurisdiction, Shyder v. Ingram, 48 Wn.2d 637, 638, 296 P.2d 305 (1956), or one
of venue, cf. Young v. Clark, 149 Wn.2d 130, 134, 65 P.3d 1192 (2003) (overruling case
law and holding that article 1V, section 6 of the Washington Constitution generally
prevents the legislature from limiting subject matter jurisdiction “as among superior
courts’). Unless we were to overrule Shyder, if RCW 4.12.010 required that this case be
filed in Franklin County, the proper remedy would have been dismissal, not transfer. The
parties have not briefed this issue, and we decline to addressiit.

21
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with reasonable diligence. Accordingly, the superior court correctly determined that
Easterday was not entitled to attorney fees under RCW 4.12.090.
Conclusion

We hold that Appellants possessed standing to bring this declaratory judgment
action. We further hold that the superior court correctly granted summary judgment to
Respondents on the basis that RCW 90.44.050 allows construction of wells and
withdrawal of groundwater for stock-watering purposes without a permit and that such
withdrawals are not limited to 5,000 gallons per day. Finaly, we agree with the
superior court that Easterday was not entitled to attorney fees for the change of venue.

We affirm the superior court in all respects.

AUTHOR:

Justice Susan Owens
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Justice Mary E. Fairhurst
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